Chairman David W. Joos
CMS Energy Corporation
One Energy Plaza
Jackson, Michigan 49201
December 15, 2015
Dear Mr. Joos:
In light of the recent conviction of the former CEO of Massey Energy, Don Blankenship, we ask for
the removal of Richard Gabrys from the CMS Energy Corporation (NYSE: CMS) board of directors.
He was a director and member of the Safety, Environmental and Public Policy Committee at Massey
Energy during the massive explosion at the company’s Upper Big Branch Mine that killed 29 miners
and injured two more. Three separate investigations into the tragedy concluded that the disaster
was not only preventable, but that top management intentionally impeded the efforts of safety
inspectors, flouted safety regulations, and instilled a long-standing culture of production over safety.
As a result of federal investigations into the blast, last Thursday Blankenship was convicted of
conspiracy to willfully violate mine safety and health regulations in U.S. criminal court.
Mr. Gabrys and his fellow board members failed the victims and investors by not duly reacting to the
mounting evidence that several mines, including Upper Big Branch, were dangerously unsafe and
demanding that management bring the company’s mines into compliance with federal safety
regulations. As a result, we no longer trust his competency in risk assessment and mitigation. We
sincerely believe that his failures of oversight at Massey were so immense that he should not be on
CMS Energy’s board, nor the board of any other public company.
The CtW Investment Group works with pension funds sponsored by affiliates of Change to Win - a
federation of unions representing over six million members to enhance long-term shareholder value
through active ownership. These funds have $250 billion in assets under management, and are
substantial CMS Energy shareholders.
Investigators faulted deplorable safety conditions and found evidence of a concerted effort
by top management to undermine safety in favor of continued production
On April 5, 2010, 29 miners lost their lives in a coal dust explosion at Massey Energy’s Upper Big
Branch Mine in West Virginia. Investigations by U.S. regulatorsi, a State-sponsored investigative
panelii, and a labor unioniii found that it was preventable and faulted Massey Energy’s abysmal
safety conditions at the mine. Regulators had issued numerous citations for safety violations, many
of which contributed to the tragedy, for years leading up to the explosion.
Reprehensibly, the investigators also found that the company often put a premium on production
over safety. The Mine Safety and Health Administration (MSHA), the United States government
agency responsible for one investigation into the disaster, found “multiple examples of systematic,
intentional, and aggressive efforts by PCC/Massey to avoid compliance with safety and health
standards, and to thwart detection of that non-compliance by federal and state regulators. The
independent investigation led by the state government concluded, “Massey Energy engaged in a
process of 'normalization of deviance' that, in the push to produce coal, made allowances for a faulty
ventilation system, inadequate rock-dusting and poorly maintained equipment.”
The fact that investigators found substantial evidence that Massey’s entrenched culture of flouting
safety regulations came directly from the top management did not come as a surprise to many who
followed Massey in the news and certainly should not have surprised the board. A 2006 fire that

took the lives of two miners at Massey’s Aracoma mine, led to a MSHA and FBI investigation that
resulted in Massey pleading guilty to criminal charges including one felony count for willful violation
of mandatory safety standards resulting in death, eight counts for willful violation of mandatory safety
standards, and one count for making a false statement. In addition, Massey paid $4.2 million in
criminal fines and civil penalties. Three months prior to the fatal fire, in a well-publicized leaked
internal memo Blankenship told miners, "If any of you have been asked by your group presidents,
your supervisors, engineers or anyone else to do anything other than run coal (i.e., build overcasts,
do construction jobs, or whatever), you need to ignore them and run coal." This is an obvious
directive to put production over safety considering an overcast is a ventilation control device.
The evidence presented in the recent criminal trial added to the already grim picture of the safety
culture that existed at Massey. Prosecutors presented a memo written less than a year before the
explosion to the jurors in the case. In the memo, which was clearly sent to Blankenship and other
top management officials, a Massey safety expert gave the following warning regarding
management’s disregard for the rising safety violations: “Does it matter to anyone? Sooner or later,
we will pay the price, especially if there is a serious injury or fatality.”
The Safety, Environmental, and Public Policy Committee failed to respond to the ample
evidence that safety deficiencies were reaching catastrophic levels
The Safety, Environmental, and Public Policy Committee (SEPPC) was formed in 2006 following the
Aracoma fire. The committee’s mandates were significantly strengthened in 2008 as part of a
settlement agreement to a shareholder derivative suit alleging that the Massey board had failed in its
duty to keep Massey mines in compliance with federal safety and environmental laws. Mr. Gabrys
joined the board in 2007 and was a member of the SEPPC for the entirety of his tenure.
Unfortunately, the tragedy at Upper Big Branch exposed the SEPPC for failing to perform the safety
related mandates required in the settlement agreement.
The SEPPC was charged with reviewing, assessing the associated risks, and making
recommendations to the board regarding Massey’s safety policies and practices. Furthermore, it
was tasked with creating and presenting a quarterly report on the company’s compliance with safety
standards. There was ample evidence of severe safety problems at Massey leading up to the
disaster that the board failed to address:
•
•
•

•

•

Massey had the highest number of safety violations among U.S. mining companies between
the years 2000 and 2009.
The number of MSHA issued citations and orders for safety violations at Massey mines
increased every year beginning in 2005 and culminating with 10,653 in 2009.
In 2009, ten Massey mines had above-average injury rates and these mines alone received
2,400 safety citations. The injury rates at four of these mines were at least double the
national rate.
The Upper Big Branch Mine suffered from a serious spike in safety violations beginning in
2009 and culminating with the deadly explosion in April, 2010. MSHA issued 515 safetyrelated citations and orders in 2009. Of these, over 39% were for significant and substantial
hazards. The elevated number of safety violations continued with MSHA issuing 124 safetyrelated citations and orders in the first quarter of 2010. These violations were both more
numerous and more serious than the average U.S. mine.
In 2009, safety inspectors issued 48 withdrawal orders at the Upper Big Branch Mine for
repeated significant and substantial violations that the mine operator either knew, or should
have known, constituted a hazard. This was nearly 19 times the national rate.
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The citations and orders issued to Massey were publicly available on MSHA’s website and should
have been regularly reviewed by the SEPPC. Moreover, MSHA’s investigation into the explosion
found that Massey was operating an illegal system of advance notice of inspections by federal safety
inspectors and uncovered an ongoing failure to perform required examinations of mine conditions
and remedy hazards.
The SEPPC also failed in its duty to improve the monitoring and reporting of safety incidents.
Investigators found that Massey kept two sets of books: one for the company’s own records that
documented the true safety hazards and one that omitted them for the state and federal mine
inspectors. Additionally, MSHA discovered that Massey was underreporting the injuries at Upper Big
Branch.
Another responsibility of the SEPPC was to annually review safety training, recommend
improvements, and report findings to the board and yet MSHA’s investigation revealed serious
deficiencies in safety training. The agency found 177 instances of the company failing to give
miners the required training at Upper Big Branch in the years prior to the explosion. MSHA’s
investigation report also noted that the company was well aware of the training shortcomings, having
uncovered many of them through an internal audit, and yet failed to resolve the problem.
Another mandate of the SEPPC was “consulting with senior management regarding their duty and
authority to create, implement and oversee a system by which corporate employees, suppliers,
customers and advisors professionals can, on a confidential basis and without fear or reprisal,
provide information concerning possible illegal or unethical conduct regarding our compliance with
safety.” This was a well-known problem at Massey. In 2007, a Massey internal safety inspector was
awarded $2 million in a whistleblower lawsuit after being terminated in retaliation for reporting safety
problems to MSHA. The board failed to resolve this problem, however, and federal investigators
found that senior management was intimidating workers so that they would not report the hazardous
conditions. Reportedly, a mine foreman, who was one of the victims of the explosion, pulled his
crew out of the mine fearing the dangerous conditions just weeks before the disaster. He was
purportedly told, “If you can’t go up there and run coal, just bring your bucket outside and go home.”
Mr. Gabrys and his fellow members of the SEPPC should have demanded that management
improve safety conditions at Upper Big Branch and other dangerous Massey mines. If Don
Blankenship and his management team refused, the board should have replaced him.
Unfortunately, the committee chose to simply tolerate these safety risks and failed to act.
Mr. Gabrys’ failures of oversight at Massey make him a poor choice for CMS Energy’s board
The evidence was clear that Massey mines suffered from pervasive safety problems when Mr.
Gabrys joined the board and the SEPPC in 2007. The SEPPC’s very creation stemmed from
Massey’s ongoing difficulties complying with safety regulations. Incredibly, the problem continued to
grow during his tenure, escalating to catastrophic levels and culminating in the deaths of 29 miners
in an explosion at Upper Big Branch. The investigations into the tragedy further exposed the board’s
failures of oversight with the discovery of two sets of safety records, an illegal system of advance
notice of inspections, inadequate training, and management’s intimidation of workers who
questioned safety at Massey mines. Given this history, we have lost faith in Mr. Gabrys’ judgment to
determine when a risk has escalated to a threshold where action must be taken as well as his
strength of character to demand that management work to resolve the problem and minimize the
risk. We therefore ask that you immediately begin a search for a director candidate to replace Mr.
Gabrys as a director of the board.
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If you would like to discuss our concerns directly with us, please contact my colleague Emma Bayes
at (202) 721-6065 or emma.bayes@changetowin.org.

Sincerely,

Dieter Waizenegger
Executive Director
i
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